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Introduction

In complex corporate structures involving holding companies,
trusts,  and  family-owned  enterprises,  identifying  precisely
who is bound by, and who is entitled to invoke, an arbitration
agreement  remains  a  persistent  source  of  jurisdictional
friction. When a dispute arises, can a minority shareholder of
a corporate partner, bereft of management control over that
partner, qualify as a “party” to the underlying partnership
agreement and initiate arbitration?

The Ontario Superior Court of Justice recently addressed this
critical issue in 1171757 Ontario Limited et al v. 1171758
Ontario Limited et al, 2026 ONSC 4414. Ruling that a non-
controlling  shareholder  of  a  corporate  partner  did  indeed
possess  standing  to  arbitrate,  the  Court  delivered  a
compelling  decision  on  contractual  interpretation  and
commercial  reasonableness.

For international practitioners and stakeholders across common
law  jurisdictions,  from  the  United  Kingdom  to  the  United
States, this judgment offers a robust blueprint for how courts
balance strict privity of contract with the economic realities
of indirect stakeholders.

The Factual Matrix: A Family Enterprise Divided
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The dispute centered on a family-owned enterprise holding two
hotels and a fitness centre in trust for a partnership. The
partnership  units  were  divided  between  corporate  partners,
including a company named 1171757 Ontario Limited (“757”).

The partnership agreement relied on distinct defined terms:
“Partner”  (the  corporate  entities)  and  “Principal”  (the
natural persons with the ultimate right to direct and control
a  corporate  partner).  Crucially,  the  arbitration  clause
mandated that any dispute “between the parties hereto” must be
resolved  by  arbitration,  yet  the  term  “party”  was  left
undefined.

Following the death of the family patriarch, his shares in 757
were  bequeathed  equally  to  his  two  grandsons,  Jason  and
Jonathan. The bequest, however, required Jonathan to execute a
Power of Attorney (“POA”) granting Jason absolute authority to
vote Jonathan’s shares and manage 757. Consequently, Jason
became a “Principal” of 757, while Jonathan remained a 50%
shareholder devoid of control rights.

When Jason initiated an arbitration to adjust compensation for
a  management  company  he  controlled,  Jonathan  subsequently
sought to participate to protect his own service contract with
the enterprise and to request dissolution of the partnership.
Jason  challenged  Jonathan’s  participation,  arguing  that
because Jonathan was neither a “Partner” nor a “Principal,” he
was not a “party” to the agreement, meaning the arbitrator
lacked jurisdiction over his claims.

The Court’s Reasoning: Text, Context, and Commercial Logic

Justice E. Iacobucci of the Ontario Superior Court of Justice
reviewed the arbitrator’s preliminary jurisdictional ruling de
novo. The Court rejected the argument that “parties” must be
strictly  limited  to  Partners  and  Principals,  anchoring
Jonathan’s status in the agreement’s recitals and enurement
clause, guided by commercial logic.



1. Standard of Review: De Novo

Establishing  the  standard  of  review  under  the  Ontario
Arbitration Act, 1991, the Court confirmed its mandate to
evaluate the jurisdictional question without deference to the
arbitrator:

“This application is a hearing de novo, not a review of or an
appeal  from  the  arbitrator’s  decision.  The  principle  of
competence-competence does not require that any deference be
paid to an arbitrator’s determination of her own jurisdiction…
I am simply to ‘decide the matter’…” (para. 51).

2. Distinguishing Partners, Principals, and Parties

The Court found the agreement deliberately used the terms
distinctly.  While  certain  restrictive  covenants  applied
exclusively to Principals and Partners (aligning with their
managerial control), the arbitration clause did not contain
such a restriction:

“The arbitration clause requires disputes between ‘parties’ to
be decided in arbitration. It does not restrict the operation
of the clause to ‘partners’ or ‘principals’… Nothing in the
wording of Article 18.1, or other clauses that use principals,
partners and parties, detracts from the conclusion that a
‘party’ may be neither a principal nor a partner.” (paras. 66,
74).

The Court found Jonathan’s status anchored in the agreement’s
recitals and enurement clause. The original patriarch signed
the agreement in his individual capacity, identified in the
recitals  expressly  as  a  “beneficial  and  registered
shareholder.” Because the enurement clause bound and benefited
his heirs, Jonathan inherited this “party” status alongside
his equity.

3. Commercial Sensibility



Underlining the commercial pragmatism of the decision, the
Court observed that granting a shareholder party status makes
inherent business sense:

“A shareholder in a partner has a financial interest in the
operations of the partnership. Including that shareholder as a
party to the partnership agreement provides the shareholder
with protection of that financial interest… Just as non-voting
shareholders do not have control rights over the corporation,
yet  have  standing  to  seek  corporate  law  remedies,  the
partnership agreement in this case confers on non-principal,
non-partner  parties  standing  to  participate  in  arbitration
protecting their rights and interests.” (para. 80).

4. The Power of Attorney Did Not Extinguish Standing

Jason argued that the POA stripped Jonathan of party status by
transferring all governance rights. The Court wholly rejected
this, holding that the loss of operational control does not
extinguish underlying contractual rights tied to beneficial
ownership:

“That Jonathan has no control rights in 757 does not affect
the implications of the wording of the agreement, nor the
commercial  logic  of  allowing  shareholders  without  control
rights to protect their financial interests in the partnership
through party status (and rights to arbitrate) pursuant to the
agreement.” (para. 93).

Comparative Global Perspectives: UK, US, and Beyond

The Ontario Court resolved this issue through direct textual
interpretation; finding the shareholder was an actual “party”
to  the  contract  based  on  inherited  shares  and  enurement
clauses. How do other major common law jurisdictions approach
minority shareholders and non-signatories seeking to invoke an
arbitration clause?

United Kingdom: Statutory Gateways and Third-Party Rights



In  England  and  Wales,  the  strict  doctrine  of  privity  of
contract  traditionally  poses  a  high  hurdle  for  non-
signatories. However, Section 82(2) of the English Arbitration
Act 1996 provides that a party to an arbitration agreement
includes any person “claiming under or through a party to the
agreement.”  Furthermore,  under  Section  8  of  the  Contracts
(Rights of Third Parties) Act 1999, a third-party beneficiary
(such  as  a  shareholder  explicitly  granted  rights  or
protections  in  an  agreement)  can  enforce  an  arbitration
clause.  Much  like  the  Ontario  court’s  reliance  on  the
enurement  clause  to  recognize  Jonathan’s  inherited  status,
English courts will allow stakeholders to arbitrate if the
contractual machinery clearly intended to benefit them or if
their claims are entirely derivative of a signatory’s rights.

United States: Equitable Doctrines and Pro-Arbitration Policy

The United States operates under the Federal Arbitration Act
(FAA),  embodying  a  strong  national  policy  favoring
arbitration.  Rather  than  strictly  interpreting  the  word
“party,” US federal and state courts frequently allow non-
signatories to invoke arbitration clauses using common law
equitable doctrines (e.g., Arthur Andersen LLP v. Carlisle,
556  U.S.  624).  Doctrines  such  as  third-party  beneficiary,
alter ego/veil-piercing, and equitable estoppel are routinely
deployed.  Had  this  case  been  litigated  in  New  York  or
Delaware,  Jonathan  might  have  successfully  compelled
arbitration  by  arguing  that  his  claims  were  heavily
“intertwined” with the underlying partnership agreement, and
that  as  an  equity  holder,  he  was  an  intended  third-party
beneficiary of the enterprise structure.

Other Common Law Hubs (Singapore, Australia, DIFC)

Courts in leading global arbitration hubs have adopted highly
commercial, purposive approaches to arbitration clauses. Like
the Ontario Court’s emphasis on the “commercial logic” of
allowing stakeholders to protect their financial interests,



jurisdictions like Singapore and Australia frequently look at
the substantive economic reality of corporate structures. They
are  reluctant  to  elevate  strict  corporate  formalism  over
practical  business  sense,  especially  if  a  restrictive
interpretation  leads  to  a  commercial  absurdity  where  a
beneficial owner is left without an arbitral remedy despite
having a clear, contractually recognized financial stake.

Key Takeaways for International Practitioners

The  Ontario  judgment  in  1171757  Ontario  Limited  et  al  v.
1171758 Ontario Limited et al serves as a powerful reminder
that “control” and “standing” are distinct concepts in dispute
resolution. For corporate drafters and commercial litigators
globally, the takeaways are clear:

Define “Party” Explicitly: The entire jurisdictional battle in
this case stemmed from defining “Partner” and “Principal” but
leaving  “Party”  undefined.  If  the  intention  is  to  limit
dispute  resolution  mechanisms  strictly  to  controlling
principals or specific corporate signatories, the arbitration
clause  and  the  definitions  section  should  state  this
unambiguously.

Beware Recitals and Enurement Clauses: “Boilerplate” clauses
enuring  benefits  to  heirs  and  successors,  combined  with
recitals identifying stakeholders as beneficial owners, can
act  as  a  backdoor  entry  into  an  arbitration  agreement,
unintentionally widening the pool of individuals with standing
to arbitrate.

Control Does Not Equal Standing: Divesting a shareholder of
voting  or  management  control  (e.g.,  via  a  proxy  or  POA)
prevents them from directing the company, but it does not
automatically  strip  them  of  their  underlying  contractual
rights to seek arbitral remedies to protect their economic
interests.
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