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Overview

The  Canada-European  Union  Comprehensive  Economic  and  Trade
Agreement (CETA) is a free trade agreement between Canada and
the  European  Union,  which  came  into  effect  in  2017.  The
agreement aims to deepen the economic relationship between the
two regions and facilitate the flow of goods, services, and
investments.

One  of  the  significant  implications  of  CETA  for  European
businesses is increased market access to Canada and vice-
versa. With CETA, European businesses have gained access to a
market of over 37 million consumers, providing them with a
unique opportunity to expand their operations and increase
their exports to Canada. Moreover, CETA eliminates tariffs on
a vast majority of goods traded between Canada and the EU,
making it easier and more cost-effective for investors.

CETA  includes  provisions  for  the  protection  of  foreign
investment  and  the  resolution  of  investment  disputes,
providing European and Canadian businesses with greater legal
certainty and protection in Canada and Europe. Additionally,
CETA  includes  provisions  to  protect  intellectual  property
rights,  which  is  crucial  for  businesses  involved  in  the
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development and commercialization of innovative products and
services.

The  agreement  also  includes  provisions  for  the  mutual
recognition  of  professional  qualifications,  which  allows
professionals from the EU to provide services in Canada and
vice versa without the need for additional certifications.
This  makes  it  easier  for  European  businesses  to  transfer
employees  to  Canada  and  for  Canadian  businesses  to  hire
European professionals.

CETA also includes provisions for the facilitation of trade in
services,  including  financial  services,  telecommunications,
and e-commerce. This makes it easier for European businesses
to  offer  their  services  in  Canada  and  access  Canadian
customers,  while  also  facilitating  cross-border  trade  in
services.

However,  there  are  still  some  challenges  that  European
businesses face when doing business in Canada. The regulatory
environment in Canada can be complex, and businesses must
navigate  a  range  of  federal,  provincial,  and  territorial
regulations. Moreover, Canadian labor laws and environmental
regulations can be more stringent than those in the EU, and
businesses must be aware of these differences when entering
the Canadian market.

Despite these challenges, CETA provides European businesses
with a valuable opportunity to expand their operations in
Canada and access a large and growing market. As the Canadian
economy continues to grow and diversify, the opportunities for
European businesses in Canada are likely to increase.

CETA represents a significant step forward in the relationship
between Canada and the European Union and provides European
businesses  with  increased  market  access  and  greater  legal
certainty  in  Canada.  As  the  agreement  continues  to  be
implemented  and  its  benefits  become  more  apparent,  it  is



likely to have a positive impact on European businesses and
their ability to do business in Canada.

Dispute resolution under CETA

CETA establishes a permanent Tribunal of fifteen Members to
hear claims for violations of investment protection standards
established in the agreement. The EU and Canada will appoint
Members of the Tribunal who are highly qualified and beyond
reproach  in  terms  of  ethics.  This  has  been  dubbed  the
‘Investment  Court  System’.

Divisions of the Tribunal, consisting of three Members, will
hear each particular case. This structure ensures that each
case  is  thoroughly  reviewed  and  evaluated  by  a  group  of
experts.

The CETA text now follows the EU’s new approach, as set out in
the  recently  concluded  EU-Vietnam  FTA  and  the  EU’s  TTIP
proposal.  This  approach  emphasizes  the  importance  of  a
competent  and  impartial  tribunal  to  resolve  investment
disputes  and  protect  the  interests  of  both  investors  and
states.

Decisions of the Tribunal are appealable before an Appellate
Tribunal.

Decision No. 001/2021 of the CETA Joint Committee, dated 29
January 2021, sets out the administrative and organizational
matters regarding the functioning of the Appellate Tribunal
established under CETA.

The Decision sets out the procedures for the appointment of
members of the Appellate Tribunal, including their terms of
office, eligibility criteria, and conditions for removal. It
also  establishes  the  rules  for  the  functioning  of  the
Appellate  Tribunal,  including  the  procedures  for  the
initiation of appeals, the conduct of appeal proceedings, and
the rules for the dissemination of information to the public.



The Decision is an important step in ensuring the effective
functioning of the appellate mechanism established under CETA.
By  establishing  clear  and  detailed  administrative  and
organizational  rules,  the  decision  contributes  to  the
predictability, consistency, and transparency of the dispute
resolution process under CETA.

Utility of the Investment Court System

The  dispute  resolution  mechanism  under  the  Canada-European
Union  Comprehensive  Economic  and  Trade  Agreement  (CETA)
provides  European  and  Canadian  investors  with  a  means  to
protect their investments in Canada and Europe respectively.

It  is  not  possible  to  determine  definitively  whether  the
Investment Court System under CETA is faster or more cost-
efficient than other investment dispute resolution mechanisms
such as ICSID or PCA arbitration procedures, as this can vary
on a case-by-case basis and depends on a number of factors.

However, proponents of the Investment Court System argue that
it offers a more streamlined and efficient process compared to
other investment dispute resolution mechanisms. For example,
the  system  is  designed  to  have  a  smaller  pool  of  highly
qualified arbitrators, which could result in faster decision-
making and a more consistent body of case law. Additionally,
the system incorporates measures aimed at reducing the costs
of arbitration, such as provisions for the consolidation of
claims and a streamlined procedure for document production.

Ultimately, the speed and cost-efficiency of the Investment
Court System will depend on a number of factors, including the
complexity of the dispute, the legal issues at stake, and the
parties involved.

Moreover, by providing a transparent and predictable framework
for the resolution of investment disputes, the mechanism can
contribute  to  a  more  stable  investment  environment  and
increase  investor  confidence,  which  in  turn  could  make



financing and insurance more readily available to investors.

By creating a fair and impartial forum for the resolution of
disputes, the mechanism can also reduce the risks associated
with investing for European investors in Canada and vice-
versa,  which  could  make  it  more  attractive  to  potential
investors.

Top developments since CETA was signed in 2017

Since  the  Canada-European  Union  Comprehensive  Economic  and
Trade Agreement (CETA) was signed in 2017, several significant
developments  have  taken  place  that  have  impacted  the
implementation and benefits of the agreement. Some of the top
developments include:

Expansion of Trade: Since CETA came into effect, trade between
Canada  and  the  EU  has  increased  significantly.  European
businesses have gained access to a market of over 37 million
consumers, providing them with a unique opportunity to expand
their operations and increase their exports to Canada.

Regulatory  Cooperation:  CETA  includes  provisions  for
regulatory cooperation between Canada and the EU, aimed at
reducing the burden of red tape and making it easier for
businesses to access each other’s markets. Since the agreement
was signed, regulatory cooperation has increased, leading to
greater efficiency and cost savings for businesses.

Expansion  of  Services:  CETA  includes  provisions  for  the
facilitation  of  trade  in  services,  including  financial
services, telecommunications, and e-commerce. This has led to
increased opportunities for European businesses to offer their
services in Canada and access Canadian customers, while also
facilitating cross-border trade in services.

Mutual Recognition of Qualifications: CETA includes provisions
for  the  mutual  recognition  of  professional  qualifications,
which allows professionals from the EU to provide services in



Canada  and  vice  versa  without  the  need  for  additional
certifications.  This  has  made  it  easier  for  European
businesses to transfer employees to Canada and for Canadian
businesses to hire European professionals.

Implementation Challenges: While CETA has had many positive
developments, there have also been some challenges in its
implementation. Some businesses have struggled with navigating
the complex regulatory environment in Canada, and there have
been concerns about the impact of the agreement on certain
sectors, such as agriculture and fisheries.

Updates and Review: To address these challenges, Canada and
the EU have agreed to periodically review the implementation
of CETA and make any necessary updates to the agreement. This
will ensure that CETA continues to provide benefits to both
Canada and the EU and remains relevant in a rapidly changing
global economic environment.

While there have been some challenges, CETA remains a crucial
agreement that provides increased market access and greater
legal  certainty  for  European  businesses  doing  business  in
Canada.

Disputes under CETA

There  have  not  been  any  significant  or  widely  reported
disputes  under  the  Canada-European  Union  Comprehensive
Economic and Trade Agreement (CETA). The agreement has been in
force  since  September  2017,  and  its  dispute  resolution
mechanisms, including the Tribunal and the Appellate Tribunal,
have not been called upon to resolve any investment disputes
according to public data.

It is important to note that the resolution of investment
disputes through international investment agreements can be a
time-consuming process, and the outcome of disputes may not be
publicly available. It is possible that disputes have been
resolved through alternative means, such as negotiation or



mediation, without resorting to the formal dispute resolution
mechanisms established under CETA.

There are no public cases that involve European investors
taking action against Canada via an investor-State dispute
mechanism.  However,  there  have  been  a  number  of  Canadian
investors  that  have  triggered  bilateral  investment  treaty
dispute resolution mechanisms against European jurisdictions
such as:

2022:  Coropi  and  others  v.  Serbia  (ICSID  Case  No.
ARB/22/14) under the Canada – Serbia BIT (2014) and the
Cyprus – Serbia BIT (2005) in relation to real estate
activities.
2020: Sukyas v. Romania (II) (PCA Case No. 2020-54)
under  the  Canada  –  Romania  BIT  (2009)  for  claims
amounting to USD 100 million arising out of the Romanian
Government’s  alleged  failure  to  restitute  assets  in
Cinegrafia Română (CIRO Films), a film company held by
the claimants’ family members before its seizure by the
communist regime in 1948.
2018: Korsgaard v. Croatia under the Canada – Croatia
BIT  (1997)  for  claims  amounting  to  USD  200  million
arising  out  of  the  Croatian  Government’s  alleged
measures  to  prevent  the  claimant  from  obtaining
ownership  over  several  formerly  socially-owned  real
estate properties in Croatia.

Thales DIS Canada Inc. v. Ontario (2022)

In 2022, the Ontario Superior Court of Justice in Canada ruled
on the first dispute triggering protections under CETA in a
dispute between Thales DIS Canada Inc. versus the Province of
Ontario in Canada.

The case concerned the procurement of the blank cards used as,
among other things, drivers’ licenses and health cards in
Ontario. Obviously, for these forms of identification security



is a key consideration. The request for bids required that the
cards be produced in Canada. Thales wished to manufacture them
at a plant in Poland and considered the requirement to be
discriminatory  and,  on  that  basis,  contrary  to  CETA.  The
Ontario government considered the complaint. It was dismissed
in  a  decision  made  by  the  Minister  of  Transportation.  An
application for judicial review was brought before the Ontario
Courts.

The  Ontario  Ministry  of  Transport  (MTO)  argued  that  the
requirement for domestic production was necessary to protect
public safety under Article 19.3(2) of CETA.

The Court found this to be unreasonable and “to the extent
that the domestic production requirement contravenes the non-
discrimination provision of CETA and is not justified under
the public safety exception”.

The Court also found that there was no evidence that the MTO
“even  considered  the  application  of  the  CETA”  and  had
conducted  the  request  for  bids  process  “without  any
consideration of the requirements of the CETA, and whether the
domestic  production  requirement  would  violate  the  non-
discrimination provision” rendering the tendering / request
for bids process unreasonable.

However  –  importantly  was  a  concurring  opinion  by  The
Honourable David L. Corbett where Justice Corbett took the
position  that  “Ontario  has  failed  to  implement  a  CETA-
compliant dispute resolution process”.

And  that  “Ontario’s  choice  to  resort  to  an  internal  bid
dispute process to decide a claim under CETA was a breach of
CETA”.

In determining the jurisdiction of the Court, Justice Corbett
noted Articles 19.17.4 and 19.17.5 that require Canada to
“establish or designate at least one impartial administrative
or judicial authority that is independent of its procuring



entities  to  receive  and  review  a  challenge  by  a  supplier
arising in the context of a covered procurement” and “the
supplier  may  appeal  the  initial  decision  to  an  impartial
administrative or judicial authority that is independent of
the procuring entity whose procurement is the subject of the
challenge”.

Justice  Corbett  found  that  Ontario  is  in  breach  of  these
provisions in failing “to designate at least one impartial
administrative or judicial authority that is independent of
its procuring entities’ (Art. 19.17.4) and by failing “to
ensure  the  supplier  may  appeal”  a  decision  of  the
decisionmaker  below  (Art.  19.7.5).

Justice Corbett concluded:

“My colleague characterizes this non-compliance with CETA as a
failure to “strictly comply” with CETA. I do not see it so
favourably.  In  my  view  it  is  a  flagrant  and  inexplicable
failure to implement Ontario’s obligations under CETA. The
result  was  an  unsatisfactory  process,  based  on  a  dubious
record,  which  led  to  a  failure  to  understand  and  apply
applicable  international  law,  followed  an  unsatisfactory
reasoning  process,  and  approached  the  dispute  showing
deference to Ontario’s policy choices on an issue for which
Ontario bore the onus of proof. If this decision had been
rendered by a tribunal legally entrusted to adjudicate CETA
disputes,  my  criticism  would  be  properly  levelled  at  the
tribunal itself. Here, I think that would be unfair. This
criticism  should  be  levelled,  not  at  the  decision-makers
below, who surely did their best to address a problem they
were not qualified to decide institutionally. This criticism
is instead levied against the Government of Ontario, for its
failure to implement CETA in accordance with its terms.”

The crux of the Thales v. Ontario decision that the MTO had
breached  obligations  under  CETA  is  reaffirming  to  the
expectations  of  investors  under  CETA.



However, the concurring opinion by Justice Corbett highlights
the  difficulties  that  investors  may  face  in  jurisdictions
across  Canada  and  Europe  in  applying  and  following  the
appropriate dispute resolution procedure under CETA, and the
different applications of the CETA dispute resolution process
that may be found through the various jurisdictions.
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This analysis was first published on Lexis®PSL on 07 December
2022 and can be
found here.

On 10 November 2022, in a unanimous decision, the Supreme
Court of Canada rendered its ruling in the matter of Peace
River Hydro Partners v Petrowest Corp. The decision provides
clarification on when insolvency proceedings will render an
arbitration agreement inoperative in the context of a court-
ordered receivership. The Supreme Court of Canada refused to

https://www.waselandwasel.com
mailto:business@waselandwasel.com
https://waselandwasel.com/articles/supreme-court-of-canada-rules-inoperability-of-arbitration-agreement-in-insolvency-proceedings-peace-river-v-petrowest/
https://waselandwasel.com/articles/supreme-court-of-canada-rules-inoperability-of-arbitration-agreement-in-insolvency-proceedings-peace-river-v-petrowest/
https://waselandwasel.com/articles/supreme-court-of-canada-rules-inoperability-of-arbitration-agreement-in-insolvency-proceedings-peace-river-v-petrowest/
https://waselandwasel.com/articles/supreme-court-of-canada-rules-inoperability-of-arbitration-agreement-in-insolvency-proceedings-peace-river-v-petrowest/
https://waselandwasel.com/articles/supreme-court-of-canada-rules-inoperability-of-arbitration-agreement-in-insolvency-proceedings-peace-river-v-petrowest/
https://www.lexisnexis.co.uk/legal/news/supreme-court-of-canada-rules-inoperability-of-arbitration-agreement-in-insolvency-proceedings-peace


stay the civil lawsuit of a receiver despite the existence of
numerous arbitration agreements. This is significant as (in
the current economic climate) a commercial party may find
itself subject to a dispute vis-à-vis an insolvent or bankrupt
counterparty with an arbitration agreement governing the debt
claim.

Peace River Hydro Partners v Petrowest Corp, 2022 SCC 41
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There has been a recent change in the way surety bonds will be
treated  in  the  construction  industry  as  a  result  of  the
Ontario  Court  of  Appeal  decision  in  Urban  Mechanical
Contracting Ltd. et al v. Zurich Insurance Company Ltd., 2022
ONCA 589 (“Urban”).  The decision makes it possible for a
surety to rescind a bond agreement that was based on fraud or
misrepresentation and collusion, even if the result would harm
innocent third parties making claims against the bonds.  The
ruling stated that the issue of rescission should be decided
by considering all the facts and circumstances of a particular
matter.

Surety bonds are used primarily in the construction industry
to protect an owner from the failure of a contractor to meet
their mutually agreed upon result in a mutually agreed upon
time frame.  It is not uncommon for a general contractor to
hire multiple sub-contractors to complete one large job. 
Problems often arise when a sub-contractor has difficulties
performing their part of the work causing delays all the way
down the chain of production and ultimately resulting in a job
that is not completely satisfactory or timely. A construction
surety  bond  redistributes  the  risk  so  that  the  immediate
burden of a failure of one party to perform falls on the
surety.  However, unlike when a claim is made against an
insurance policy, a loss that is paid for by the surety bond
is fully recoverable from the principal (or the person whose
obligation is guaranteed).
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Rescission is an equitable remedy that is sometimes used in
contract matters.  It is provided to a party to a contract
that has been wrongfully induced into entering the contract
and will void the contract and treat it as if it was never
made. The idea is that the parties will be restored to the
position they were in prior to entering the contract.  It is
available to parties to a contract that was made because of a
misrepresentation of a material fact.  In essence, a false
statement about a material fact was made by one party to the
other to induce them to enter into the contract.

Urban was an Ontario Court of Appeals decision involving the
development of a patient care tower for St. Michael’s Hospital
in which Bondfield Construction Company Limited (“Bondfield”)
was hired as the construction contractor.  The appellants in
the matter are a group of subcontractors (the “Trades”) hired
by  Bondfield  and  the  project’s  lender  Bank  of  Montreal.  
Zurich  Insurance  Company  Ltd.  (“Zurich”),  the  surety  that
issued  the  bonds  in  connection  with  the  project,  was  the
respondent in the matter.

Zurich alleged that prior to issuing the bonds in question, it
found evidence that fraud was utilized to allow Bondfield to
secure the contract for the construction project and therefore
stopped  payment  to  the  Trades  under  the  payment  bond  and
sought an action for rescission due to fraud.  In turn, the
Trades sought a declaration that the payment bond could not be
rescinded as it would interfere with their rights as innocent
third parties.  Bank of Montreal also sought a declaration
that the performance bond could not be rescinded.

The  Trades  argued  that  their  statutory  rights  under  the
Construction Lien Act could not be undermined by equitable
remedies such as rescission, but Zurich argued that the Trades
were potentially parties to the fraud thereby spoiling their
rights under the Construction Lien Act. The appellants further
argued that rescission is not available when the rights of
innocent parties could be negatively impacted.



The Court of Appeal ruled that the impossibility of restoring
parties to their pre-contract position when third-parties have
an interest in the property surrounding the contract and the
adverse effect on third parties when rescission is grated are
not an absolute bar to rescission and whether a court may
order  a  rescission  remedy  depends  on  the  facts  and
circumstances of the particular case and more specifically, a
court should be more likely to do so when there has been fraud
rather than innocent misrepresentation.  Zurich was allowed to
continue seeking rescission as a remedy and its issuance will
be determined by the trial judge.

The  result  of  Urban  is  something  that  those  in  the
construction industry should pay close attention to.  It has
cleared the way for sureties to pursue the rescission of bonds
by alleging there was a material misrepresentation in the
bonded contractor’s disclosures.
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Decision

On  02  November  2022,  the  Honorable  François-Philippe
Champagne,  Minister  of  Innovation,  Science  and  Industry,
confirmed the decision by the Government of Canada ordering
the  divestiture  of  investments  by  three  Chinese  foreign
investors as follows:

Sinomine (Hong Kong) Rare Metals Resources Co., Limited
is required to divest itself of its investment in Power
Metals Corp.
Chengze  Lithium  International  Limited  is  required  to
divest itself of its investment in Lithium Chile Inc.
Zangge Mining Investment (Chengdu) Co., Ltd. is required
to divest itself of its investment in Ultra Lithium Inc.

The statement by the Minister confirms that the divestiture
order is in relation to investments that threaten national
security and critical minerals supply chains in accordance
with the Investment Canada Act.

A number of investments in Canadian companies engaged in the
critical minerals sector, including lithium, are under review.

The  decision  was  made  in  support  of  advice  of  critical
minerals  subject  matter  experts,  Canada’s  security  and
intelligence community, and other government partners.

The divestiture order was made in accordance with section
25.4(1) of the Investment Canada Act which states:

“…the Governor in Council may, by order, within the prescribed
period, take any measures in respect of the investment that he
or  she  considers  advisable  to  protect  national  security,
including

(a)  directing  the  non-Canadian  not  to  implement  the
investment;

(b) authorizing the investment on condition that the non-



Canadian

(i) give any written undertakings to Her Majesty in right of
Canada relating to the investment that the Governor in Council
considers necessary in the circumstances, or

(ii) implement the investment on the terms and conditions
contained in the order; or

(c) requiring the non-Canadian to divest themselves of control
of  the  Canadian  business  or  of  their  investment  in  the
entity.”

Investment protections

The Government of Canada has investment protection treaties
with both the Hong Kong Special Administrative Region and the
People’s Republic of China.

Both treaties with Hong Kong and the PRC provide substantive,
although modifications in scope and language may be seen in
the  different  instruments.  However,  most  of  the  standard
principal protections available include:

national  treatment  and  most-favored-nation  treatment
whereby  Canada  cannot  discriminate  against  foreign
investors in favor of domestic investors or investors
from another country;
the  requirement  that  Canada  provides  the  minimum
standard  of  treatment  in  accordance  with  customary
international law for foreign investments;
fair  and  equitable  treatment  provisions,  which  (as
guided by findings of tribunals) include requirements
for full protection and security; due process and access
to  justice;  adherence  to  investors’  legitimate
expectations; no coercion or harassment by the organs of
the  state;  offering  a  stable  and  predictable  legal
framework; transparency of the legal framework; and no
arbitrary or discriminatory treatment; and



no direct or indirect expropriation that prevents Canada
from taking property belonging to a foreign investor
directly through mandatory transfer or physical seizure,
or indirectly through regulatory measures, prevention of
contractual rights, or other actions – including methods
of  ‘creeping’  expropriation  where  the  expropriation
occurs gradually.

Both treaties provision for general compensation for foreign
investors in breach of the treaties.

Actions  over  security  concerns  in  the  Canada  –  Hong  Kong
investment treaty

The Canada – Hong Kong investment treaty provides exceptions
for  matters  of  security  but  is  generally  limited  to  the
Government of Canada “…taking an action that it considers
necessary to protect its essential security interests:

(i) relating to the traffic in arms, ammunition and implements
of war and to such traffic and transactions in other goods,
materials,  services  and  technology  undertaken  directly  or
indirectly for the purpose of supplying a military or other
security establishment,

(ii) taken in time of war or other emergency in international
relations,

(iii)  relating  to  the  implementation  of  policies  or
international agreements respecting the non-proliferation of
nuclear weapons or other nuclear explosive devices;”

A  special  annexure  was  made  to  the  Canada  –  Hong  Kong
investment treaty to expand exceptions on future matters to
account for social services, rights of aboriginal peoples,
economically disadvantaged minorities, government securities,
maritime cabotage, fishing, telecommunications services, and
the services sector.



The maritime-related exceptions consider mineral resources of
the continental shelf of Canada, worded within the ambit of
the right to operate sea, air, or other transport services
within a particular territory as follows:

“maritime  cabotage,  which  means  (a)  the  transportation  of
either goods or passengers by ship between points in the area
of Canada or above the continental shelf of Canada, either
directly or by way of a place outside Canada; but with respect
to  waters  above  the  continental  shelf  of  Canada,  the
transportation of either goods or passengers only in relation
to  the  exploration,  exploitation  or  transportation  of  the
mineral or non-living natural resources of the continental
shelf of Canada; and (b) the engaging by ship in any other
marine activity of a commercial nature in the area of Canada
and, with respect to waters above the continental shelf, in
such other marine activities of a commercial nature that are
in relation to the exploration, exploitation or transportation
of  the  mineral  or  non-living  natural  resources  of  the
continental  shelf  of  Canada…”

Actions over security concerns in the Canada – PRC investment
treaty

The Canada – Hong Kong investment treaty provides exceptions
for matters of security that the Government of Canada can
trigger in cases of:

“(i) any existing non-conforming measures maintained within
the territory of a Contracting Party; and

(ii) any measure maintained or adopted after the date of entry
into force of this Agreement that, at the time of sale or
other disposition of a government’s equity interests in, or
the assets of, an existing state enterprise or an existing
governmental entity, prohibits or imposes limitations on the
ownership or control of equity interests or assets or imposes
nationality  requirements  relating  to  senior  management  or



members of the board of directors;”

The  schedule  to  the  Canada  –  Hong  Kong  investment  treaty
applies  exceptions  as  those  applied  in  the  Canada  –  Peru
investment treaty, requiring specific reservations in certain
sectors  including  telecommunications,  government  finance,
fishing, social services, and transportation.

Recent  dispute  with  the  Government  of  Canada  on  security
issues

In Global Telecom Holding S.A.E. v. Canada, ICSID Case No.
ARB/16/16,  triggered  under  the  Canada  –  Egypt  bilateral
investment  treaty,  the  tribunal  addressed  the  effects  of
national security on foreign investment:

“Without it affecting the findings of the Tribunal set out
above, [REDACTED] it is understandable that a prudent investor
may  well  decide  that  it  is  time  to  put  an  end  to  the
significant  sums  that  it  was  compelled  to  pour  into  the
investment  given  the  cash-intensive  requirements  of  this
economic field. Harsh as it might be, such is the reality of
business with its potential for windfall profit or for abysmal
loss. In any event, it cannot turn into a ground to rule that
Canada has breached the BIT by its conduct of the national
security review of GTH’s application to take control of Wind
Mobile.”

 Global  Telecom  Holding  S.A.E.  v.  Canada,  ICSID  Case  No.
ARB/16/16, Award, 27 March 2020, para. 618

On 28 October 2022 the Government of Canada announced its
policy on foreign investment by State-owned enterprises or
foreign-influenced  private  investors  in  the  ‘critical
minerals’  with  a  recommendation  that  “all  non-Canadian
investors  and  Canadian  businesses  carefully  review  their
investment  plans  to  identify  any  potential  connections  to
[State-owned enterprises] or entities linked to or subject to
influence by hostile or non-likeminded regimes or states”.
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In 2020, Canada was the tenth largest partner of the EU for
goods  exports  and  the  16th  largest  partner  for  EU  goods
imports.

The  EU-Canada  Comprehensive  Economic  and  Trade  Agreement
(CETA) entered into force provisionally on 21 September 2017.
As a modern and progressive EU trade agreement, CETA provides
EU  firms  with  more  and  better  business  opportunities  in
Canada, supports employment in Europe, and protects consumers
and the environment, allowing businesses and entrepreneurs of
all sizes to benefit from its improved market access.

Recently, Europe’s energy-intensive companies have begun to
close their doors in response to high energy prices. As a
result of high gas and power prices, dozens of plants across a
wide  range  of  industries,  including  steel,  aluminum,
fertilisers, and the power industry, have had to close up
shop.

A factory in Europe has been closed by the world’s second-
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largest steel producer, due to rising gas and energy prices in
the  region.  The  energy  crisis  has  led  to  the  closure  of
several European stainless steel mills, glass manufacturers,
and other industrial operations.

Europe – UNIDROIT

As a non-binding codification of international contract law,
the  European  rooted  Unidroit  Principles  of  International
Commercial  Contracts  serve  as  a  basis  for  international
contract law as a whole. The Principles provide a balanced set
of  rules  tailored  to  the  special  requirements  of  modern
international commercial practice, and they are designed to be
utilized  throughout  the  world  regardless  of  the  legal
traditions  and  economic  and  political  conditions  of  the
countries in which they are to be applied.

When  unforeseeable  events  “fundamentally  alter[r]  the
equilibrium  of  the  contract,”  a  party  may  request  a
renegotiation of the contract under the hardship provisions in
the Unidroit Principles of International Commercial Contracts.
Arbitral tribunals applying Unidroit Principles may terminate
or adjust the contract in order to restore equilibrium if
renegotiation fails.

Similar  hardship  provisions  are  found  in  other  soft  law
instruments, most notably the Principles of European Contract
Law, which includes a provision on change of circumstances.

Parties to an international commercial arbitration may also
agree on the UNIDROIT Principles as the applicable law, rather
than a specific domestic law or the CISG.

Canada – doctrine of frustration

Common law legal principles have long emphasized the doctrine
of frustration. A party to a contract may not be obligated to
meet their contractual obligations if circumstances change –
without their own fault – that prevent them from performing



the contract. It is possible that frustration could be applied
to any contract, in contrast to force majeure clauses.

As a result of common law doctrine of frustration, parties can
terminate contracts when an event occurs which prevents the
performance of a contractual obligation from being performed
due to the fact that its performance would result in a thing
radically different from the contract’s expectations. In the
absence  of  unforeseen  circumstances,  any  party  would  be
unjustly  held  responsible  for  their  obligations  under  the
contract, based on the doctrine. In the case of a contract to
supply raw materials, the suspension of businesses due to
exponential energy prices may frustrate the contract.

In Naylor Group Inc. v Ellis-Don Construction Ltd, the Supreme
Court  of  Canada  provided  guidance  on  what  may  constitute
frustration describing it as “when a situation has arisen for
which  the  parties  made  no  provision  in  the  contract  and
performance  of  the  contract  becomes  ‘a  thing  radically
different from that which was undertaken by the contract'”.

Arbitration to resolve disputes

For Canadian businesses engaged in transactions with European
counterparts, being able to resolve a dispute via arbitration
provides  the  advantage  of  potentially  more  reliable
enforcement  and  collection  procedures.

This is particularly advantageous when the debtor does not
have assets in Canada.

The  first  step  would  be  to  review  contracts  and  purchase
orders  (or  any  other  instruments)  to  see  if  there  is  an
arbitration dispute resolution clause.

An  arbitration  tribunal  generally  applies  the  doctrine  of
frustration  narrowly,  but  in  summary,  frustration  would
require substantiation of the following elements:



It is necessary for the frustrating circumstances or
events to arise or occur after the contract has been
entered into;
As a result of the frustrating circumstances or events,
the performance of the contract is impossible, illegal,
or radically different from what was anticipated when
the contract was signed;
If the applicable frustrating circumstances or events
were caused by the actions or omissions of the party
seeking to rely on the doctrine, the doctrine will not
apply,  or  if  the  relevant  risks  have  already  been
addressed and allocated by the contract terms.
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The Comprehensive Economic and Trade Agreement (CETA) between
Canada and the 28 European Union countries has been ratified
by 15 member states as of February 2022 and is expected to
conclude ratification in due course.
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The  CETA  will  establish  a  permanent  tribunal  of  fifteen
members to hear investor claims.

Each particular case would be heard by three of the fifteen
members.

This new dispute resolution forum is a divergence from the
standard  investor-State  arbitration  dispute  settlement
mechanism.

On 29 August 2022, the European Commission issued a statement
on clarifications discussed with Germany regarding investment
protection in the context of the CETA agreement as follows:

“The EU and Canada are trusted and like-minded partners that
share  the  same  goals  when  it  comes  to  promoting  open,
sustainable  and  fair  trade.  Our  EU-Canada  Comprehensive
Economic and Trade Agreement (CETA) aims to support our common
objective of climate protection. In this context, the European
Commission has engaged in constructive discussions with the
German Federal Government to prepare a text that clarifies
certain provisions in CETA. The result of these technical
discussions is a more precise definition of the concepts of
‘indirect expropriation’ and ‘fair and equitable treatment’ of
investors. The aim is to ensure that the parties can regulate
in the framework of climate, energy and health policies, inter
alia, to achieve legitimate public objectives, while at the
same  time  preventing  the  misuse  of  the  investor  to  State
dispute settlement mechanism by investors.

 The new draft text agreed by the Commission and the Federal
Government provides legal certainty and it now needs to be
supported by all other EU Member States. Once this is the
case, we will consult our Canadian partners so that the new
definitions can be adopted by the CETA Joint Committee as soon
as possible.”

The current consolidated CETA text addresses expropriation in
Article  8.12(1)  prohibits  expropriation  unless  such



expropriation  is  (a)  for  a  public  purpose,  (b)  under  due
process of law, (c) is a non-discriminatory manner, and (d) on
payment of prompt, adequate and effective compensation.

Article  8.10(1)  of  the  current  consolidated  CETA  text
obligates  member  states  to  accord  to  investors  fair  and
equitable treatment and full protection and security covering
general  requirements  as  is  generally  seen  in  investment
treaties  including  access  to  justice,  due  process,
transparency,  no  manifest  arbitrariness,  no  targeted
discrimination, no abusive treatment of investors, and so on.

The outcome of the discussions between the European Commission
and  Germany  will  provide  more  precise  definitions  of  the
concepts of ‘indirect expropriation’ and ‘fair and equitable
treatment’  of  investors  to  ensure  that  the  parties  can
regulate  in  the  framework  of  climate,  energy  and  health
policies, inter alia, to achieve legitimate public objectives,
while at the same time preventing the misuse of the investor
to State dispute settlement mechanism by investors.
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